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Cal Evid Code § 1237 (2010)

§ 1237. Past recollection recorded

(a) Evidence of a statement previously made by a witness is not made inadmissible by the hearsay rule if the
statement would have been admissible if made by him while testifying, the statement concerns a matter as to which the
witness has insufficient present recollection to enable him to testify fully and accurately, and the statement is contained
in a writing which:

(1)Was made at a time when the fact recorded in the writing actually occurred or was fresh in the witness'
memory;

(2)Was made (i) by the witness himself or under his direction or (ii) by some other person for the purpose of
recording the witness' statement at the time it was made;

(3) Is offered after the witness testifies that the statement he made was a true statement of such fact; and

(4) Is offered after the writing is authenticated as an accurate record of the statement.

(b) The writing may be read into evidence, but the writing itself may not be received in evidence unless offered by
an adverse party.

HISTORY:

Enacted Stats 1965 ch 299 § 2, operative January 1, 1967.

NOTES:
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Historical Derivation:

Former CCP § 2047, as enacted 1872.

Law Revision Commission Comments:

1965

Section 1237 provides a hearsay exception for what is usually referred to as "past recollection recorded." Although
the provisions of Section 1237 are taken largely from the provisions of Section 2047 of the Code of Civil Procedure,
there are some substantive differences between Section 1237 and existing law.

The existing law requires that a foundation be laid for the admission of such evidence by showing (1) that the
writing recording the statement was made by the witness or under his direction, (2) that the writing was made at the
time when the fact recorded in the writing actually occurred or at another time when the fact was fresh in the witness'
memory, and (3) that the witness "knew that the same was correctly stated in the writing." Under Section 1237,
however, the writing may be made not only by the witness himself or under his direction but also by some other person
for the purpose of recording the witness' statement at the time it was made. In addition, Section 1237 permits testimony
of the person who recorded the statement to be used to establish that the writing is a correct record of the statement.
Sufficient assurance of the trustworthiness of the statement is provided if the declarant is available to testify that he
made a true statement and if the person who recorded the statement is available to testify that he accurately recorded the
statement.

Under subdivision (b), as under existing law, the statement is read into evidence but may not itself be introduced in
evidence by its proponent. See Anderson v. Souza, 38 Cal 2d 825, 243 P 2d 497 (1952). The adverse party, however,
may introduce the writing as evidence. Cf. Horowitz v. Fitch, 216 Cal App 2d 303, 30 Cal Rptr 882 (1963) (dictum).
(As amended in the Legislature.)

Cross References:

"Evidence": Ev C § 140.

"Statement": Ev C § 225.

"Writing": Ev C § 250.

Inspection of writing shown to witness: Ev C § 768.

Refreshing recollection with writing: Ev C § 771.

Hearsay rule: Ev C § 1200.

Authentication of writings: Ev C §§ 1400 et seq.

"Authentication": Ev C § 1400.

Page 2
Cal Evid Code § 1237



Collateral References:

Cal. Legal Forms, (Matthew Bender(R)) § 25D.207.

Matthew Bender (R) Practice Guide: Cal. Trial and Post Trial Civil Procedure §§ 11.101, 11.104[15].

California Trial Guide, Unit 40, "Hearsay", § 40.38 (Matthew Bender).

Cotchett, California Courtroom Evidence, § 21.26 (Matthew Bender).

1 Witkin Cal. Evidence (4th ed) Hearsay § 162.

2 Witkin Cal. Evidence (4th ed) Witnesses § 274.

3 Witkin Cal. Evidence (4th ed) Presentation at Trial §§ 178, 181-187.

Jefferson's California Evidence Benchbook, 3rd Edition (CEB, 2003) §§ 11.1 et seq.

Laying a Foundation To Introduce Evidence (Preparing and Using Evidence at Trial). CEB Action Guide, Summer
1991.

Rutter Cal Prac Guide, Civil Trials and Evidence §§ 8:1361 et seq.

Forms:

Suggested form is set out below, following notes of decisions.

Law Review Articles:

A guide to the new Federal Rules of Evidence for the California lawyer; A practical comparison with the Evidence
Code. 9 Bev Hills BJ No. 4, p. 10.

Books of account in evidence. 1 CLR 378.

Prohibition of using police accident report with past recollection recorded testimony. 43 St BJ 722.

Refreshing memory and past recollection recorded. 3 UCLA LR 616.

Admissibility of records of statistical data as past recollection recorded. 4 UCLA LR 239.

The Hearsay Rule--Determining when evidence is hearsay or nonhearsay and determining its relevance as one or
the other. 25 UWLA LR 59.

Understanding and Applying Hearsay Rule. LA Law Vol. 14 No. 11 p 27.

Annotations:

Admissibility of statement under Rule 803(5) of Federal Rules of Evidence, providing for recorded-recollection
exception to hearsay rule. 35 ALR Fed 605.
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Hierarchy Notes:

Div. 10, Ch. 2, Art. 3 Note

NOTES OF DECISIONS 1. In General 2. Constitutionality 3. Admissible Evidence 4. Inadmissible Evidence 5.
Construction with Other Law

1. In General

Prior statements of a witness may be used in good faith for the purpose of refreshing the witness' recollection where
there is a failure of recollection, and may be received as past recollection recorded if the witness affirms the truth of
what was said and recorded even without personally remembering the facts to which he testifies. People v. Jackson
(1970, Cal App 1st Dist) 3 Cal App 3d 921, 83 Cal Rptr 829, 1970 Cal App LEXIS 1187.

Statements that have no independent basis of admissibility may not be introduced in Evidence under the guise of
refreshing a witness' memory. People v. Parks (1971) 4 Cal 3d 955, 95 Cal Rptr 193, 485 P2d 257, 1971 Cal LEXIS
372.

Strict requirements must be met before a witness can read a statement contained in a document into evidence. Thus,
it must be demonstrated that the witness now recalls the writing was made by him or under his direction, that the
witness now recalls that the writing was made when the fact recorded was fresh in his memory, that the writing itself is
authenticated as an accurate record, and that he now recalls the statement in the writing was a true statement of such a
fact (Ev C § 1237). Sherrell v. Kelso (1981, Cal App Dep't Super Ct) 116 Cal App 3d Supp 22, 172 Cal Rptr 667, 1981
Cal App LEXIS 1568.

California Supreme Court has never held that the judge who heard a declarant's testimony is the only judge who
may assess its credibility, particularly where that judge is no longer available. People v. Cowan (2010, Cal) 2010 Cal
LEXIS 7545.

2. Constitutionality

Ev C § 1237, providing that a statement previously made by a witness may be admitted without violating the
hearsay rule, under certain conditions, is constitutional as applied to a criminal prosecution. People v. Gentry (1969, Cal
App 3d Dist) 270 Cal App 2d 462, 76 Cal Rptr 336, 1969 Cal App LEXIS 1548.

In a prosecution for the capital homicide of a police officer, the trial court's admission of a detective's record of an
interview with an inmate, in which the inmate stated that defendant and a codefendant had discussed killing police
officer, did not deprive defendant of his right to confront witnesses. Admission of evidence pursuant to Ev C § 1237
(past recollection recorded) does not deny a defendant's federal or state constitutional rights to confrontation and
cross-examination (U.S. Const. 6th Amend.; Cal Const Art I, § 15) if the record of the witness's past statement is
properly authenticated and the statutorily required foundation for admission is laid. Defendant not only was given the
opportunity to, but did extensively, cross-examine the inmate. The bias, lack of recall, use of memory affecting drugs,
and all matters relevant to the credibility of the witness, both at the time he made his statement and at the time of his
testimony, were fully explored. People v. Cummings (1993) 4 Cal 4th 1233, 18 Cal Rptr 2d 796, 850 P2d 1, 1993 Cal
LEXIS 2015, rehearing denied (1993) 5 Cal 4th 362A, 1993 Cal LEXIS 3206, cert den Gay v. California (1994) 511 US
1046, 114 S Ct 1576, 128 L Ed 2d 219, 1994 US LEXIS 3106, cert den Cummings v. California (1994) 511 US 1046,
114 S Ct 1576, 128 L Ed 2d 219, 1994 US LEXIS 3108.

3. Admissible Evidence
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On appeal from a conviction of driving a motor vehicle while under the influence of amphetamine, defendant could
not predicate error on the trial court's permitting a sheriff's deputy to read from a police report which did not conform to
the requirements of Ev C § 1237, where no objections was made to such procedure in the trial court; in any event, under
the circumstances of the case, there was no prejudice of any consequence to defendant. People v. Morrow (1969, Cal
App 2d Dist) 275 Cal App 2d 507, 80 Cal Rptr 75, 1969 Cal App LEXIS 1942.

A tape recording was a mechanical rendering of the event itself, and was not hearsay, to be admitted only under the
past recollection recorded exception to the hearsay rule provided by Ev C § 1237, where the tape recording was made of
defendant's attempt to induce another person to become a prostitute. People v. Patton (1976, Cal App 4th Dist) 63 Cal
App 3d 211, 133 Cal Rptr 533, 1976 Cal App LEXIS 2003.

In a criminal prosecution of two defendants for shooting at police officers, the trial court properly admitted, as a
past recollection recorded (Ev C § 1237), the testimony of a detective that a witness he interviewed volunteered that she
had been aware of threats concerning police officers prior to the shooting. Although the two defendants asserted there
was a lapse of time between the witness's overhearing of the threats and the report of them to the detective, they cited no
authority holding that such a lapse rendered the statements inadmissible under Ev C § 1237. As to the assertion that the
opportunity to cross-examine the witness was infringed by admission of the testimony, the witness acknowledged
talking to the detective and she asserted that she was trying to tell the detective the truth at that time. She remembered
discussing with the detective statements she overheard about shooting police officers; however, she was unable to recall
if she told the detective that one of the defendants was one of the people who made such a statement. Despite her
current lack of memory as to what she had told the detective regarding that defendant, there was a sufficient basis upon
which the trial court could conclude that her statements to the detective were reliable and met the requirements of Ev C
§ 1237. As such, there was no violation of defendants' rights to confrontation or cross-examination. Both defendants had
a full opportunity to and did question the witness about her bias, lack of recall, and other matters pertinent to her
credibility. People v. Miller (1996, Cal App 4th Dist) 46 Cal App 4th 412, 53 Cal Rptr 2d 773, 1996 Cal App LEXIS
551, review denied (1996, Cal) 1996 Cal LEXIS 5577, overruled People v. Cortez (1998) 18 Cal 4th 1223, 77 Cal Rptr
2d 733, 960 P2d 537, 1998 Cal LEXIS 5420.

In a capital prosecution for killings that occurred on Halloween, the trial court committed no prejudicial error in
admitting statements to the police of the victims' neighbor concerning taking his children trick-or-treating and
concerning his seeing a man in a wolf mask. On direct examination, the neighbor testified that he had seen the man in
the mask near the victims' house, but that he did not know the exact time he took his children trick-or-treating. On
cross-examination, defense counsel had the witness review a page from the police report that contained his statements
describing the man, asking if that refreshed his memory. The prosecutor began her redirect examination by asking if the
police report's statement that he was trick-or-treating sometime between 6:15 p.m. and 6:45 p.m. was correct; the
witness said yes. Also, he testified about his conversation with police about seeing the man. The circumstances
approximated the past recollection recorded exception to the hearsay rule. The witness had insufficient recollection to
testify fully and accurately concerning the time period when he saw the man, but his statement on the subject was
recorded in the police report soon after the event, and he testified he was certain of the time then. Moreover, any error in
allowing the statement about the exact time was manifestly harmless in light of other evidence establishing the time.
Further, the prosecutor's reference to the police report's account that the witness recollected seeing a man in a wolf mask
similar to a certain photograph was neither objectionable nor unduly prejudicial in light of defense counsel's attack on
the witness's credibility on cross-examination. People v. Dennis (1998) 17 Cal 4th 468, 71 Cal Rptr 2d 680, 950 P2d
1035, 1998 Cal LEXIS 483, rehearing denied (1998) Supreme Court Minute 04-15-1998, 1998 Cal. LEXIS 2226, cert
den (1998) 525 U.S. 912, 119 S. Ct. 257, 142 L. Ed. 2d 211, 1998 U.S. LEXIS 6239, 67 U.S.L.W. 3238.

Witness's statement to a police detective was properly admitted as a past recollection recorded where: (1) the
witness had insufficient independent recollection to testify fully and accurately about the events at issue; (2) there was a
sufficient basis for concluding the events were reasonably fresh in the witness's mind at the time he spoke to the
detective; and (3) the witness repeatedly testified that he told the detective the truth to the best of his ability. Moreover,
there was no constitutional violation because the witness was cross-examined extensively about his drug use, mental
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illness, multiple motives to lie, and other factors potentially affecting his truthfulness at the time he made the statement
to the detective, and the weight of those factors, and their effect on the statement's credibility, was for the jury to decide.
People v. Cowan (2010, Cal) 2010 Cal LEXIS 7545.

4. Inadmissible Evidence

In a criminal prosecution, no reversible error was committed by the trial court's improper admission into evidence
as exhibits of memoranda written by a witness, allegedly used to render his testimony as to an automobile license
number reported to him by a neighbor admissible as past memory recorded (Ev C § 1237), where, under the code, the
witness could testify that this was a correct notation, and, therefore, there was no reasonable possibility that the
erroneous admission of the memoranda might have contributed to defendant's conviction. People v. Davis (1968, Cal
App 2d Dist) 265 Cal App 2d 341, 71 Cal Rptr 242, 1968 Cal App LEXIS 1626.

In a prosecution for arson, the trial court correctly found the prior written statement of a witness who had made the
statement to the police, who reduced it to writing and had him sign it, and who subsequently received a serious head
injury causing amnesia, was inadmissible under Ev C § 1237, as past recollection recorded where the witness did not
recall any event recorded in his prior statement, nor even making it, nor any circumstance surrounding it, and at best
could only identify his signature affixed to the bottom of the transcription. People v. Simmons (1981, Cal App 4th Dist)
123 Cal App 3d 677, 177 Cal Rptr 17, 1981 Cal App LEXIS 2149.

The trial court in a child molestation prosecution erred in ordering a victim's prior testimony given at the
preliminary hearing and a prior trial admitted into evidence in its entirety for the truth of the matters stated, where the
necessary foundation for admitting prior testimony under Ev C § 1237(a), had been laid, at most, with respect only to
those portions of the prior testimony relating to matters which the witness could not remember clearly. People v. Hefner
(1981, Cal App 4th Dist) 127 Cal App 3d 88, 179 Cal Rptr 336, 1981 Cal App LEXIS 2513.

Trial court erred in admitting a detective's hearsay testimony about what a witness said regarding a telephone
conversation, which did not qualify as a prior inconsistent statement under Ev C § 770, subds. (a), (b), because the
witness was not given an opportunity to explain or deny the statement and did not qualify as a past recollection recorded
under Ev C § 1237, subd. (a), because lack of present recollection was not shown; however, the error was harmless
because similar testimony was properly admitted. People v. Alexander (2010, Cal) 2010 Cal LEXIS 6754.

5. Construction with Other Law

Ev C § 771, rather than § 1237, governs the use of a writing to refresh a witness' recollection, whether used by the
witness while testifying or prior to trial, and in a prosecution for larceny, the trial court did not err in permitting a
witness to refresh her memory by use of a written memorandum she had prepared a few days before the trial and over a
year after some of the events referred to in the memorandum had taken place. People v. Hess (1970, Cal App 4th Dist)
10 Cal App 3d 1071, 90 Cal Rptr 268, 1970 Cal App LEXIS 1918, 43 ALR3d 643.

SUGGESTED FORMS

Instruction Concerning Past Recollection Recorded Exception
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