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Cal Code Civ Proc § 2018.030 (2010)

§ 2018.030. Certain writings not discoverable; When other work product may be subject to discovery

(a) A writing that reflects an attorney's impressions, conclusions, opinions, or legal research or theories is not
discoverable under any circumstances.

(b) The work product of an attorney, other than a writing described in subdivision (a), is not discoverable unless the
court determines that denial of discovery will unfairly prejudice the party seeking discovery in preparing that party's
claim or defense or will result in an injustice.

HISTORY:

Added Stats 2004 ch 182 § 23 (AB 3081), operative July 1, 2005.

NOTES:

Historical Derivation:

Former CCP § 2018(b), (c), added Stats 1987 ch 86 § 3.5, amended Stats 1988 ch 1159 § 34, Stats 1990 ch 207 § 1,
Stats 2002 ch 1059 § 1.

Law Revision Commission Comments:
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2004

Subdivision (a) of Section 2018.030 continues former Section 2018(c) without substantive change.

Subdivision (b) continues former Section 2018(b) without substantive change.

Editor's Notes

For notes of decisions derived from cases decided under former CCP § 2018, see CCP § 2018.010.

Collateral References:

Cal. Forms Pleading & Practice (Matthew Bender(R)) ch 72 "Attorney Practice And Ethics".

Cal. Points & Authorities (Matthew Bender(R)) ch 24 "Attorneys At Law: Substitution Withdrawal Disqualification
And Authority To Appear" § 24.25.

Cal. Points & Authorities (Matthew Bender(R)) ch 81 "Discovery: Privileges And Other Discovery Limitations" §
81.202.

Cal. Points & Authorities (Matthew Bender(R)) ch 81 "Discovery: Privileges And Other Discovery Limitations" §
81.220.

Cal. Points & Authorities (Matthew Bender(R)) ch 81 "Discovery: Privileges And Other Discovery Limitations" §
81.227.

Cal. Points & Authorities (Matthew Bender(R)) ch 81 "Discovery: Privileges And Other Discovery Limitations" §
81.253.

Cal. Fam. Law Practice & Procedure (Matthew Bender(R)), § 110.12.

Cal. Legal Forms, (Matthew Bender) § 33.200[1][d][i].

Matthew Bender(R) Practice Guide: California E-Discovery and Evidence, 3.11.

Matthew Bender(R) Practice Guide: California E-Discovery and Evidence, 3.13.

Matthew Bender(R) Practice Guide: California E-Discovery and Evidence, 8.10.

Matthew Bender(R) Practice Guide: California E-Discovery and Evidence, 10.03.

Matthew Bender(R) Practice Guide: California E-Discovery and Evidence, 10.08.

Law Review Articles:

Case Strategy: Defending Depositions. 29 LA Law 34 (Fall, 2006).

Rico v. Mitsubishi: The Inadvertent Disclosure of California's Flawed Work Product Doctrine. 97 Cal LR 1909.
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Hierarchy Notes:

Pt. 4, Tit. 4 Note

NOTES OF DECISIONS 1. Illustrative Cases 2. Inadvertent disclosure. 3. Waiver

1. Illustrative Cases

In a putative class action lawsuit alleging wage and hour violations, the names of class members who contacted the
employees' counsel did not constitute the work product of counsel because counsel was merely the passive recipient of
telephone calls. Tien v. Superior Court (2006, Cal App 2d Dist) 139 Cal App 4th 528, 43 Cal Rptr 3d 121, 2006 Cal
App LEXIS 720.

Witness's statements to an attorney, as reported by the witness, were not privileged under the work product
doctrine, which did not stop the mouth of an independent, percipient witness with respect to what the witness told an
attorney. Spielbauer v. County of Santa Clara (2007, Cal App 6th Dist) 146 Cal App 4th 914, 53 Cal Rptr 3d 357, 2007
Cal App LEXIS 40, superseded (2009, Cal) 45 Cal 4th 704, 88 Cal Rptr 3d 590, 199 P 3d 1125, 2009 Cal LEXIS 1010.

Attorney's statements to an independent witness could not be claimed as work product. Spielbauer v. County of
Santa Clara (2007, Cal App 6th Dist) 146 Cal App 4th 914, 53 Cal Rptr 3d 357, 2007 Cal App LEXIS 40, superseded
(2009, Cal) 45 Cal 4th 704, 88 Cal Rptr 3d 590, 199 P 3d 1125, 2009 Cal LEXIS 1010.

In a capital murder case, although defendant argued that allowing his accomplice to testify regarding a statement
defendant made in a holding cell regarding an absent and possibly nonexistent defense witness violated the work
product privilege, the disputed testimony did not come within the purview of the privilege, as the information was not a
written product, and the statement did not qualify as an aspect of defense counsel's impressions, opinions, legal research
or theories other than a writing. People v. Smith (2007) 40 Cal 4th 483, 54 Cal Rptr 3d 245, 150 P3d 1224, 2007 Cal
LEXIS 749, rehearing denied People v. Smith, Jr. (Robert Lee) (2007, Cal) 2007 Cal LEXIS 3729, cert den Smith v.
California (2007) 552 U.S. 993, 128 S. Ct. 488, 169 L. Ed. 2d 344, 2007 U.S. LEXIS 11906.

In a wage and hour action, a redacted letter from the employer's outside counsel was not a confidential
communication protected from disclosure under Ev C § 952 by the attorney-client privilege and was not protected by
the work product doctrine in CCP § 2018.030 because the visible portions contained only job descriptions; the trial
court was empowered under Ev C § 915(b) to review the letter in camera to determine whether it was privileged. Costco
Wholesale Corp. v. Superior Court (2008, 2d Dist) 161 Cal App 4th 488, 74 Cal Rptr 3d 345, 2008 Cal App LEXIS 421,
rev'd or Court (2009, Cal) 2009 Cal LEXIS 12375.

No violation of the work product privilege as applied in criminal cases occurred when the trial court allowed the
state's criminalist to testify that tested evidence and test results were sent to a defense laboratory because the testimony
about the prosecution's actions did not qualify as a writing that reflected defense counsel's impressions, conclusions,
opinions, or legal research or theories within the meaning of Pen C § 1054.6 and CCP § 2018.030. People v. Zamudio
(2008, Cal) 43 Cal 4th 327, 75 Cal Rptr 3d 289, 181 P 3d 105, 2008 Cal LEXIS 4431, rehearing denied People v.
Zamudio (Samuel Jiminez) (2008, Cal.) 2008 Cal. LEXIS 7015, cert den Kelly v. California (2008, U.S.) 129 S. Ct. 564,
172 L. Ed. 2d 445, 2008 U.S. LEXIS 8193.

2. Inadvertent disclosure.

In a motor vehicle rollover case, disqualification of plaintiffs' legal team and experts was proper, where one of
plaintiffs' attorneys obtained through inadvertence notes of one of the defense attorneys and used them during a
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deposition to impeach a defense expert. Without disqualification of plaintiffs' legal team and their experts, the damage
caused by plaintiffs' attorney's unethical use and dissemination of the notes was irreversible. Rico v. Mitsubishi Motors
Corp. (2007, Cal) 2007 Cal LEXIS 13892.

Where an attorney receives a privileged document through inadvertence, the attorney may not read the document
any more closely than is necessary to ascertain that it is privileged. Once it becomes apparent that the content is
privileged, the attorney must immediately notify opposing counsel and try to resolve the situation. Rico v. Mitsubishi
Motors Corp. (2007, Cal) 2007 Cal LEXIS 13892.

Trial court's general order that required a case report in asbestos cases was invalid in its entirety because its
requirements conflicted with the work product doctrine in CCP § 2018.030 and case law. One conflicting requirement
was disclosure of each product identification witness and document without a motion or showing of prejudice or
injustice; another was disclosure, for certain causes of action, of the expected testimony of a witness. Snyder v. Superior
Court (2007, 2d Dist) 157 Cal App 4th 1530, 69 Cal Rptr 3d 600, 2007 Cal App LEXIS 2048, review denied Snyder
(Mary Hutton) v. S.C. (Caterpillar Inc.) (2008, Cal.) 2008 Cal. LEXIS 3920, review denied Snyder (Mary Hutton) v.
S.C. (Caterpillar, Inc.) (2008, Cal.) 2008 Cal. LEXIS 6409.

3. Waiver

Prosecutor did not have a conflict requiring recusal, despite the fact that, bent on tracking down fugitive defendant
in a capital case, prosecutor gave case files to a screenwriter to make a movie based on defendant's alleged life and
crimes; reviewing court noted that even if disclosure of the case file waived prosecutorial work product privileges that
would otherwise attach under CCP § 2018.030, recusal would not solve the problem, which would persist whether the
disclosing prosecutor was recused or not. Hollywood v. Superior Court (2008, Cal) 43 Cal 4th 721, 76 Cal Rptr 3d 264,
182 P 3d 590, 2008 Cal LEXIS 5244, cert den Hollywood v. California (2008, U.S.) 129 S. Ct. 458, 172 L. Ed. 2d 327,
2008 U.S. LEXIS 7864.

Under the common interest doctrine, the CCP § 2018.030, attorney work product privilege was not waived by
reasonably necessary communications among defense attorneys in a personal injury case, and a law firm was
vicariously disqualified from representing the claimant after it hired an associate attorney who had participated in these
communications; under the substantial relationship test, the associate was disqualified because he had a per se conflict
of interest under Rules Prof. Conduct, rule 3-310(C)(2). Meza v. H. Muehlstein & Co. (2009, 2d Dist) 2009 Cal App
LEXIS 1372.
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