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Court of Appeal of California, Fourth Appellate District
May 22, 1962
Civ. No. 6699

Reporter

204 Cal. App. 2d 22 *; 22 Cal. Rptr. 175 **; 1962 Cal. App. LEXIS 2214 ***

BUTLER BROTHERS et al., Plaintiffs, Cross-
defendants and Respondents, v. JOSEPH L.
CONNOLLY, Defendant, Cross-complainant and
Appellant

Subsequent History: [***1] A Petition for a
Rehearing was Denied June 19, 1962, and
Appellant's Petition for a Hearing by the Supreme
Court was Denied July 18, 1962. Peters, J., was of
the Opinion that the Petition Should be Granted.

Prior History: APPEAL from a judgment of the
Superior Court of San Bernardino County. Jesse
W. Curtis, Jr., Judge.

Action for money due.

Disposition: Affirmed.
affirmed.

Judgment for plaintiffs

Core Terms

inventory, bill of particulars, falsification,
plaintiffs', falsified

Case Summary

Procedural Posture

Defendant store manager appealed from a judgment
of the Superior Court of San Bernardino County
(California) in favor of plaintiff store owners on
their complaint for goods sold and delivered, for
money received by the store manager for the use
and benefit of the store owners, and for money
lent..

Overview

The store manager was in complete charge of the
store owners' store for two and one-half years.
Serious shortages of inventory were discovered,
and the store owners brought the action to recover
the amount of the shortages from the store
manager. Prior to trial, the store owners responded
to the store manager's request for bills of particulars
by specifying as many of the false inventory items
as possible given the state of the store's records,
some of which had been destroyed by the store
manager. Where the store owners were unable to
provide specific responsive information, they
explained their inability. The evidence followed the
outlines of the bills of particulars, and showed how
the store manager willfully falsified items and
covered up inventory shortages. The court affirmed
a judgment for the store owners. In view of the

store owners' explanation for their inability to
identifv all falgified items the trial conrt did not
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abuse its discretion in refusing to strike the store

204 Cal. App. 2d 22, *22; 22 Cal. Rptr. 175, **175; 1962 Cal. App. LEXIS 2214, ***1

owners' evidence relating to the inventories. While
some of the evidence was circumstantial, it was
sufficient to support the trial court conclusion that
defendant had converted the store owners' goods.

Outcome
The judgment for the store owners against the store
manager was affirmed.

LexisNexis® Headnotes

Civil Procedure > ... > Methods of
Discovery > Interrogatories > General
Overview

HNI1[X] Methods of Discovery, Interrogatories

The purpose of a bill of particulars is to apprise
defendant of the details of plaintiffs' claim in order
that defendant may intelligently present whatever
defenses he may have.

Civil Procedure > ... > Discovery > Methods of
Discovery > General Overview

Criminal Law & Procedure > ... > Accusatory
Instruments > Bill of Particulars > Appellate
Review & Judicial Discretion

HN2 [.*.] Discovery, Methods of Discovery

Headnotes/Summary

Headnotes
CALIFORNIA OFFICIAL REPORTS
HEADNOTES

CA(D[E] (1)
Pleading —Bill of Particulars—Purpose.

--The purpose of a bill of particulars is to apprise a

defendant of the details of the plaintiff's claim so
that the defendant may intelligently present his
defenses.

CA(2a)[¥] (2a) CA(2b)[&] (2b)
Id.—Bill of Particulars—Sufficiency.

--In an action by a store owner against the store's
manager to recover for inventory shortages, the
plaintiff's bill of particulars was reasonably explicit
and furnished all information that could reasonably
be furnished to permit the defendant to rebut the
plaintiff's claim where the bill of particulars gave a
detailed statement of the parties' relationship, gave
the overall deficiency in inventory, stated that
specific items, which were thousands in number,
were not all known, gave the specific dates of false
accounting, advised the defendant that he might
examine the over 2,000 pages of inventory involved
and showed the method by which the records had
been falsified.

CAG3)E] (3)

Page 2 of 6



about:blank

The determination of whether a bill of particulars
furnished by an adversary is a compliance with the
statute rests in the sound discretion of the court.
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1d.—B1ll o1 rarticulars —>uiiciency.

--In an action by a store owner to recover
inventory shortages from the store's manager, there
was no abuse of discretion by the trial court in
receiving and refusing to strike the evidence of the
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general condition of the inventories, the test counts,
the expert testimony showing the method of
falsifying records where a full explanation had been
given in the bill of particulars as to why many
individual items could not be identified, and where
the plaintiff invited the defendant to examine and
copy inventories referred to in the bill of
particulars.

CA(4)[¥] @)
Id.—Bill of Particulars—Sufficiency.

--Whether a bill of particulars furnished by an
adversary is a compliance with the statute rests in
the sound discretion of the trial court.

CA(5)[&] (5)

Id.—Bill of Particulars— Variance Between
Complaint and Bill.

--That a bill of particulars set forth a greater sum
than is claimed in the complaint does not cause a
material variance.

CA(6)[X] (6)

Appeal—Questions of Law and Fact—
Consideration of Evidence.

--Where some of the evidence is circumstantial,
but there is sufficient evidence to support the
decision of the trial court, the appellate court will
not reweigh the evidence.

Counsel: Kelber & Kelber and Bernard Kelber for
Defendant, Cross-complainant and Appellant.

Hubert R. Sommers for Plaintiffs, Cross-defendants
and Respondents.

Judges: Shepard, Acting P.J. Coughlin, J.,
concurred.

Opinion by: SHEPARD

Opinion

[*23] [**176] This is an appeal by defendant
from a judgment for plaintiff for money due.

Facts

Plaintiff was the owner and defendant the manager
of a store at Ontario, California, during July 1956
to January 1959. Serious shortages of inventory
were discovered on annual check and plaintiff
brought this action to recover $ 60,000 from
defendant. The complaint is in three alternative
counts, the first count being in the form of the
common count of goods sold and delivered for
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CA(7)[&] (7)

Assumpsit—Waiving Tort and Suing in
Assumpsit.

--The form of assumpsit pleading was appropriate
in an action by a store owner to recover from the
store's manager for inventory shortages.
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which defendants agreed to pay; the second being
in the form of the common count of [***2] money
received by defendants for the use and benefit of
plaintiffs; the third being in the form of the
common count of money lent.

Nonsuit was granted as to defendant's wife, Irene F.
Connolly. Judgment was rendered in favor of
plaintiffs and against appealing defendant in the
sum of $ 60,000 and in favor of defendant on his
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cross-complaint in the sum of $ 2,649.42, for
accumulated wages and retirement deposits. This
appeal is solely from the portion of the judgment in
favor of plaintiffs. Plaintiffs' cross-appeal was
dismissed by stipulation at the time of argument.

[*24] Rulings on Evidence

Defendant's first six contentions all involve
substantially the same subject matter; that is, that
evidence relating to inventories and accounts
should not have been admitted or should have been
stricken because, according to defendant, the bills
of particulars furnished by plaintiffs on defendants'
demand and on order of court, [**177] were
insufficient. With these contentions we cannot
agree.

CA(I)[¥] (1) HNI[¥] The purpose of a bill of
particulars is to apprise defendant of the details of
plaintiffs' claim in order that defendant may
intelligently present whatever defenses he may
have. ( Ames [***3] v. Bell, 5 Cal.App. 1, 4 [1]
[89 P. 619]; Gallwey v. Castelhun, 35 Cal.App.
589, 591 [170 P. 657]; Banchero v. Coffis, 96
Cal.App.2d 717, 722 [216 P.2d 151]; Gilmore v.
Hill, 152 Cal.App.2d 881, 882 [1] [313 P.2d 898].)

CA(2a) [¥] (2a) In the case here at bar, defendant
was in complete personal charge of the store.
Plaintiff, in response to the first demand for a bill
of particulars, gave a detailed statement of the
relationship of the parties; that defendant as

plaintiff; the fact that the total sales receipts were $
59,233 less than should have been received on the
basis of the price reported by defendant, calculated
on inventory depletion; giving a more complete
breakdown on the items of salary overpayment by
reason of false information; plaintiffs' source of
information on salary payments; and the specific
dates of false accounting. Reference is made to the
fact that 2,188 pages of inventory are involved and
that said inventories would be available for
defendants' examination and copying at request.
Thereafter, a second further bill of particulars was
rendered, again explaining inability to specify all
items but giving 203 specifically identified falsified
items in the inventory at the close of the year 1957,
the total falsification amounting to $ 30,142.70
[*25] and 214 specifically identified falsified
items in the inventory at the close of the year 1958,
the total falsification amounting to $ 43,813.39.
Each item was identified by sheet and line number
in inventory referred to plus the type of
merchandise, the true amount, the amount of the
change and the resulting falsity in dollar value.

The proof followed the general outlines [***5] of
the bill of particulars and its items, how they were
changed and for what purpose. The testimony of
one of the department heads showed a willful
falsification of items for the specific purpose of
covering up inventory shortage, test counts to
verify suspected falsification, and expert testimony
showing changes made after the original inventory
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manager of plaintiffs' store intentionally and
systematically gave false accountings to plaintiffs;
that defendant destroyed some of the records so that
plaintiff could not identify each individual item but
that total overall amount of deficiency in inventory
was $ 59,233; that by reason of false inventory
plaintiff paid items of salary to defendant to which
defendant was not entitled, listing 48 items of
salary. Thereafter, defendant moved for an order
for a further bill of particulars and the order being
granted, plaintiff served and filed a further bill
stating that the specific items are not all known,
being many thousands in number; the detail of the
duties of defendant as store manager for [***4]
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figure was written. Detendant was invited to
inspect and copy the inventory at any time.

The bill of particulars and the proof each showed
the exact method by which falsification was
accomplished, to wit, by adding one digit either in
front of or following the true figure, thus increasing
the figure one digit in form. For example, on sheet
20 at line 8, the true figure of "1" watch was
changed to "11", with a consequent false monetary
difference of $ 149.50; on sheet 89, line 7, the true
figure of "11" shirts was changed to "117" shirts
with a false monetary difference of $ 212; on sheet
139, line 4, the true figure of "18" creepers was
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changed to "181" with consequent false monetary
difference of $ 324.87. All the rest of the 417
falsified items showed a similar modus operandi.
The oral testimony showed an inventory cost
shortage of [***6] $ 89,326 for the calendar year
of 1958 alone.

CA(3) [¥] (3) In view of the full explanation given
in the bill of particulars of why many of the
individual items could not be identified, of the
overall method of computation, of the specific
items of falsification [**178] totalling 417 items
of a monetary falsification totalling $ 73,956.09,
and of plaintiffs' invitation to defendant to examine
and copy the inventories referred to, we are unable
to find any abuse of discretion on the part of the
trial court in receiving and refusing to strike the
evidence of the general condition of the inventories,
the test counts, the expert testimony showing the
modus operandi of falsification and the testimony
by the department head of defendant's instruction to
falsify the inventory of said department head's
merchandise. CA(2b)['f‘] (2b) Under the
circumstances here shown, it appears that the bill of
particulars was as explicit as it could reasonably be
made; that all information that plaintiff could
reasonably furnish was given and that plaintiff's
cause of [*26] action was so clearly set forth that

willfully falsified inventories. CA(6)[¥] (6) While
some of the evidence is circumstantial, it was
sufficient to support the decision of the trial court.
The evidence will not be reweighed by this court on
appeal. ( Brewer v. Simpson, 53 Cal.2d 567, 583
[1-3] [349 P.2d 289].)

Conversion

On the evidence presented, showing willful and
planned falsification of inventory, the total
circumstances as above outlined were sufficient to
support the trial court's conclusion that the
defendant [***8] had converted the goods to his
own use. ( Glantz v. Freedman, 100 Cal.App. 611,
613,614 [2] [280 P. 704].)

CA(7)[*] (7) The form of assumpsit pleading is
appropriate. ( Philpott v. Superior Court, 1 Cal.2d
512 [36 P.2d 635, 95 A.LR. 990]; Canepa v. Sun
Pacific, Inc., 126 Cal.App.2d 706, 711 [1] [272
P.2d 860].)

The judgment is affirmed.

End of Document
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defendant had every possible opportunity to meet
and rebut the claims of plaintiff. CA4)[T] 4
HN2[¥] "The determination of whether a [***7]
bill of particulars furnished by an adversary is a
compliance with the statute rests in the sound
discretion of the court." ( Glogau v. Hagan, 107
Cal.App.2d 313, 321 [16] [237 P.2d 329].) CA(5)[
T (5) The fact that the bill of particulars set forth
a greater sum than claimed in the complaint does
not cause a material variance to appear. ( Weaver
v. Fickett, 82 Cal.App. 116, 121 [4] [225 P. 257].)

Defendant claims that he had authority to mark
down prices. But this authority was conditional on
reports thereof to plaintiff. Plaintiff's evidence
showed defendant failed to make such reports as
would account for the claimed shortage. In any
event defendant could not use this as an excuse for
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